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STATEMENT OF THE CASE
Nature of underlying
proceeding:

This is a religious dispute involving a disgruntled former
member of the Scientology religion, his wife, and the
Church of Scientology. The trial court has ordered an
apex deposition of David Miscavige, the religion’s
ecclesiastical leader, a California resident who has
specially appeared. Mr. Miscavige also serves as
Chairman of the Board of Religious Technology Center,
another nonresident, specially appearing defendant. The
Church of Scientology International, an institution with
considerable financial resources, has appeared and is
vigorously defending the suit.

Respondent:

Honorable Dib Waldrip, 207th Judicial District Court,
Comal County, Texas

Actions from which
relief requested:

The trial court has ordered the deposition of David
Miscavige, who is the ecclesiastical leader of the Church
of Scientology. The court has denied Defendants’ motion
for clarification and reconsideration. Because the court
has refused to conduct a hearing on Defendants’ special
appearances, this compelled deposition will occur before
Relators have a chance to demonstrate the court’s lack of
personal jurisdiction over them.

xvi

STATEMENT OF JURISDICTION
This Court has jurisdiction over this proceeding under Texas Government
Code section 22.221(b) because Relators seek a writ of mandamus against
respondent, a district court judge, to vacate his order requiring the deposition of the
ecclesiastical leader of an established religion.
STATEMENT REGARDING TEMPORARY RELIEF
Because the deposition has not yet been noticed, Relators do not seek
emergency temporary relief at this time.

xvii

INTRODUCTION
This Court has seen this playbook once before. The leader of a Church,
which the Plaintiff ridicules as a “cult,” attempts to invoke an orthodox rule of law
only to be thrust in a public whirlwind designed to corrupt that rule into a tool of
oppression. In re Sara Steed, 2008 WL 2132014 (Tex. App. – Austin, 2008, orig.
proceeding), mand. denied, 255 S.W.3d 613 (Tex. 2008). Contrary to the theatrical
caricature the Plaintiff has pleaded below, the Church of Scientology is a
recognized religion, practiced in thousands of churches and missions by millions of
followers in more than 150 countries. 1 Its governance requires strict formalities
separating the corporate management of the faith from the guidance its
ecclesiastical leader offers its adherents. That leader, a California resident with no
meaningful Texas contacts, has been ordered to suspend his spiritual mission to
answer questions about an imagined role in the circumstances giving rise to this
suit. He is at the apex of his faith; he has no unique or superior knowledge to
offer; he has no contact with Texas that would justify the trial court’s exercise of
jurisdiction over him. In lieu of all that, the Plaintiff relies on salacious intrigue to
bypass rules that govern every other litigant in Texas courts. She hopes to involve
1

MR1301, 1302, 1307, 1309 (Church of Scientology and Religious Technology Centers are tax
exempt under section 501(c)(3) of the Internal Revenue Code because they are religious
organizations); R v. Registrar of General of Births, Deaths and Marriages, [2013] UKSC 77 (11
Dec. 2013) (United Kingdom Supreme Court recognizing that Church of Scientology was a
“place of meeting for religious worship” within the meaning of section 2 of the Places of
Worship Registration Act 1855).
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the courts, much as she has the media, in a personal religious war that began when
her husband launched his public attacks on the Scientology religion and its
leadership. Relators ask this Court to put an end to this gamesmanship and apply
the law the trial court renounced.
ISSUES PRESENTED
I
At their worst, apex depositions represent not “a legitimate quest for
information, but rather … attempts to harass the corporate party in order to coerce
a more favorable settlement than that warranted by the merits of the case.” JAY E.
GRENIG & JEFFREY S. KINSLER, HANDBOOK

OF

FEDERAL CIVIL DISCOVERY

AND

DISCLOSURE § 7.17 (2d ed. 2006). These coercive tactics are not limited to the
corporate realm. See, e.g., O’Bryan v. Holy See, Civil Action No. 3:04cv-338-H,
2008 WL 4657986 (W.D. Ky. Oct. 21, 2008) (rejecting plaintiff’s attempt to
depose Pope Benedict XVI about his alleged “unique knowledge” about claims
that Catholic priests abused minors in the United States).

Recognizing the

tremendous potential for harassment and abuse, the Supreme Court of Texas has
banned apex depositions in all but the most exceptional case. The gold standard
was adopted in Crown Central Petroleum Corp. v. Garcia, 904 S.W.2d 125, 128

xix

(Tex. 1995)—a case that has achieved national acclaim for enacting sensible
restrictions on burdensome discovery. 2
The Crown Central framework, and other similarly restrictive models, have
frequently persuaded appellate courts to block orders compelling the depositions of
high-ranking officials. See, e.g., Thomas v. Int’l Bus. Mach., 48 F.3d 478, 483-84
(10th Cir. 1995) (chairman of IBM); In re Alcatel USA, Inc., 11 S.W.3d 173, 17576 (Tex. 2000) (chairman and CEO of Samsung); AMR Corp. v. Enlow, 926
S.W.2d 640, 644 (Tex. App.—Fort Worth 1996, no writ) (chairman and CEO of
American Airlines); cf. In re Bush, 287 S.W.3d 899, 902-05 (Tex. App.—Dallas
2009, orig. proceeding) (former President George W. and Mrs. Laura Bush).
The plaintiff in this case believes she has found a way around these
strictures. She has sued the high-ranking official personally, convinced that a
“party” over which relators say the trial court lacks jurisdiction must answer
invasive discovery simply because he is mentioned in the caption of a lawsuit. Can
2

See, e.g., Scott A. Mager, Curtailing Deposition Abuses of Senior Corporate Executives, 45
JUDGE’S JOURNAL 30 (Winter 2006) (“One decision that many courts especially look to is Crown
Central Petroleum Corp. v. Garcia, because the Texas Supreme Court established a set of
workable guidelines therein that seem reasonable and widely applicable . . .”); Adam M.
Moskowitz, Deposing “Apex” Officials in Florida Shooting Straight for the Top, FLA. B.J.,
(Dec. 1998) at 10 (“In determining whether an apex motion for protective order will be granted,
many courts look to the guidelines established by the Texas Supreme Court in Crown Central
Petroleum Corp. v. Garcia, 904 S.W.2d 125, 128 (Tex. 1995)”); Heidi M. Staudenmaier &
Corey D. Babington, Effectively Defending High-Level Corporate Officials, 37 ARIZ. ATT’Y 12
(August 2001) at 14 (citing Crown Central and noting that “Texas arguably has the most
developed apex discovery law”).

xx

a plaintiff circumvent apex deposition impediments merely by suing the apex
leader, a nonresident with no relevant Texas contacts, and, then, under the guise of
jurisdictional discovery, coerce his deposition? What happens when the apex
deponent is not just a corporate executive, but a religious leader, and the dispute
involves ecclesiastical matters that implicate significant First Amendment
questions patently outside the courts’ jurisdiction?
II

In the five months since Mr. Miscavige and RTC filed their special
appearances, Mrs. Rathbun has taken five jurisdictional depositions, and Mr.
Miscavige and RTC have produced numerous documents responsive to her
discovery requests.

None of this discovery has vindicated Mrs. Rathbun’s

jurisdictional veil-piercing theories. Is a party entitled to forage endlessly, before
the court’s jurisdiction has been established, in a senseless search for the holy
grail?

Or must a trial court impose discovery limits necessary to protect the due

process rights of parties whose minimum contacts with the forum are nonexistent?
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STATEMENT OF FACTS
A.

David Miscavige is the ecclesiastical leader of the global
Scientology religion.

The Church of Scientology is a global religion with millions of adherents
and thousands of churches, missions, and affiliate groups in more than 150
countries.

(MR4613 at ¶20.)

Relator David Miscavige is the Church’s

ecclesiastical leader. (MR101 at ¶2.) In his spiritual role, Mr. Miscavige has
devoted himself to the religion’s orthodoxy and growth. (MR1806-07 at ¶¶7, 1316.) He has led a global campaign to ensure that each Church of Scientology is
“ideal in location, design, quality of religious services and social betterment
programs”; a multi-year project to restore and preserve the integrity of fundamental
Scientology scripture as written or recorded by L. Ron Hubbard, the religion’s
founder; and the development of a comprehensive Scientology counseling and
ministerial-training program. (MR1806-07 at ¶7.) Mr. Miscavige has devoted his
ministry to ensuring that Scientology churches practice only the Scientology
scripture as Mr. Hubbard delivered. (MR4612-13 at ¶¶15-19.) These activities
have required extensive travel and over 100 hours of Mr. Miscavige’s time each
week. (MR4612 at ¶16.)

Under his leadership, the religion has experienced

unprecedented growth, and these endeavors have required that Mr. Miscavige cede
administrative control of Church management to others. (Id. at ¶12; MR1809 at
¶12E.) Mr. Miscavige is a California resident. (MR101at ¶3.) He does not—nor
1

has he ever—lived in Texas. (MR101 at ¶¶3, 4.) He does not conduct business
here. (MR102 at ¶6). His only visit to Texas in the last 25 years was a two-day
trip in April 2009 to officiate the opening of a Church of Scientology of Dallas.
(MR102 at ¶7.)
Relator Religious Technology Center holds the ultimate ecclesiastical
authority for the pure application of Scientology scripture and is the final arbiter of
the orthodoxy of the faith. (MR3443 at 53.) Mr. Miscavige is RTC’s Chairman
of the Board, and Warren McShane is its President. (MR101 at ¶1; MR1804 at
¶2.) RTC’s sole function is to ensure unadulterated religious doctrine. (MR1804
at ¶1.)
RTC is a California corporation with its principal place of business in
California. (MR4609.) RTC is a religious non-stock, non-profit corporation and is
tax exempt under section 501(c)(3) of the Internal Revenue Code because it is a
religious organization. (MR1810 at ¶12J, MR1817.) RTC’s lone contact with
Texas involves a decade-old breach-of-contract suit RTC brought against an
individual Texas resident and a Florida estate in federal court in Tyler where one
of the defendants resided. 3 (MR121 at ¶4.)

3

The Texas defendant was dismissed. (MR121 at ¶4.) And on appeal, the estate was dismissed
because the Fifth Circuit determined the Texas court lacked personal jurisdiction over the Florida
estate. (MR121 at ¶4.)
2

CSI is a separate non-stock, non-for-profit religious corporation tax exempt
under section 501(c)(3) of the Internal Revenue Code.

(MR1809 at ¶12G,

MR1815, 1817.) CSI is the exclusive licensee of RTC’s marks, and is responsible
for the enforcement and integrity of those marks. (MR3444 at 56.) CSI and RTC
perform different functions, have separate corporate structures, and rigorously
maintain their corporate separateness. (MR1809-10 at ¶12, MR1828 at ¶7.) There
is no evidence to the contrary.
B.

This lawsuit seeks to litigate a religious dispute in the Texas
courts.

This is a high-profile, media-driven dispute between a former member of the
Church of Scientology, Marty Rathbun, his wife Monique Rathbun, and the
Church. After serving 20 years in various Church positions, Marty Rathbun was
demoted in 2003, left the Church in 2004, and was excommunicated. (MR4610-11
at ¶8.) Since that time, he has engaged in a conspicuous, public battle with the
Church and a personal vendetta against Mr. Miscavige.

(MR777-778.)

Mr.

Rathbun’s wife, Plaintiff Monique Rathbun, has interjected herself into the dispute,
feeding the public controversy through her Facebook postings and links to Mr.
Rathbun’s anti-Scientology blog. (See MR781, 784 at ¶¶15, 22.) She and the
details of this case feature prominently on that blog. (See id; MR841.) Although
he is a driving force behind this litigation, even providing Plaintiff’s counsel with

3

confidential information about the Church, (see MR145-53), Mr. Rathbun’s
religious war has been waged in his wife’s name. (See MR1873.)
Marty Rathbun made the family home the base for a steady stream of
sharply critical and provocative discourse about the Church.

He has given

interviews with national and international media outlets, broadcast dozens of
videos on YouTube, posted hundreds of blog entries, and written books and essays
demeaning the Church’s governance and personally attacking Mr. Miscavige.4
(MR779-781 at ¶¶9-11, 13-16; MR843.)

Since 2009, he has accused Church

leaders of corrupting Scientology, asserted that he has the key to the religion’s true
and faithful practice, and sought to replace the Church of Scientology with his own
construct of the faith. (MR778-779, 781 at ¶¶7, 14, 16; MR791, 804, 830, 843.)
Together, Marty and Monique Rathbun have practiced “independent” Scientology
in their home and profited from the use of trademark-protected Scientology
materials and technology. (MR777-779, 781, 782-783 at ¶¶5-8, 15, 20; MR857871, 473-74, 476-78.) Although she was never a member of the Church and only
met Mr. Rathbun after his excommunication from the religion, Monique Rathbun
has encouraged her husband in these endeavors, and she has “audited” (a
Scientology religious practice) individuals at their residence. (MR777-779, 477.)

4

Some of Mr. Rathbun’s statements go well beyond the bounds of human decency. (MR4152,
4523, 4550.)
4

The Church of Scientology International (CSI), is responsible for the overall
ecclesiastical management, dissemination, propagation, and defense of the
Scientology religion and Scientology churches. (MR1809 at ¶12E.). CSI’s Office
of Special Affairs has, in accordance with Scientology doctrine, undertaken to
protect Scientology trademarks from conversion or theft. (MR3427 at 151-52.)
When the Office of Special Affairs determined that Mr. Rathbun was
“squirrelling”—a term used to describe one who distorts the Scientology scripture
and pretends to deliver it in altered form—CSI, through counsel, hired
investigators in Texas to observe Mr. Rathbun’s attempts to impugn the religion’s
integrity. (MR3413 at 95; MR3425 at 143-44; MR3426 at 147-48.) CSI undertook
this investigation because the Scientology religion requires steadfast protection of
its scripture. As we will show, there is no evidence that Mr. Miscavige directed
that activity.
This suit, which began with an ex parte temporary restraining order,5
followed. Monique Rathbun alleges intentional infliction of emotional distress,
tortious interference, and privacy-related claims against CSI; RTC; Mr. David
Miscavige; investigators Steven Sloat and Monty Drake; filmmaker David Lubow;
and Scientologist Ed Bryan. (MR1873.) Plaintiff complains about (i) the actions
5

The ex parte TRO binding all defendants was widely reported in the media. The trial court
started, but then adjourned, the hearing, based on its view that starting the hearing extended the
TRO for a “reasonable period of time.” (MR514-15.) Nearly six months later, the TRO
arguably remains in effect against even the specially appearing defendants.
5

of a group of Scientologists led by John Allender, who went to Texas in 2011 to
produce a protest video documenting the Rathbuns’ conduct; and (ii) CSI-retained
investigators looking into, among other acts, Marty Rathbun’s theft and use of
trademarked Scientology technology and materials. (MR784-85 at ¶23; MR885887 at ¶¶9-12; MR891-894 at ¶¶5-6, 8-9; MR899 at ¶¶5-7; MR 3444 at 57;
MR3445 at 60.)
C.

CSI, which can defend and satisfy any obligations related to this
suit, generally appeared.

CSI, Steven Sloat, Monty Drake, David Lubow, and Ed Bryan have
generally appeared. (MR667, 686, 707, 1068, 1070.) CSI is fully capable not only
of defending this suit, but also satisfying any obligations resulting from it.
(MR1828 at ¶7F.) The generally appearing defendants, led by CSI, have sought
dismissal under the anti-SLAPP statute, TEX. REM. CODE§ 27.001et seq., because
Plaintiff’s claims relate to these defendants’ free-speech, petition, and association
rights. (MR731.) The motion remains pending before the trial court.
D.

One week after filing suit, Plaintiff sought to depose Mr.
Miscavige, who, along with RTC, specially appeared.

Within a week of suing Mr. Miscavige—before he had even specially
appeared—Plaintiff sought his deposition. She renewed the request ten days later,
then again four days after that. (MR160 at ¶¶18, 19.)

6

Because Mr. Miscavige and RTC are not Texas residents, do no business
here, and have no contacts with Texas related to the claims at issue, they specially
appeared under Texas Rule of Civil Procedure 120a. 6 The matter was set for a
hearing in September. (MR85, 103.)
E.

The Plaintiff seeks to impute minimum contacts to Mr. Miscavige
and RTC based on a redefinition of his ecclesiastical role and the
actions of others in Texas.

In response to the special appearances, the Plaintiff amended her pleadings.
(MR1873.) She does not allege a single contact between Mr. Miscavige and Texas
related to this case. Her mission, instead, is to impute CSI’s alleged tortious
activities to Mr. Miscavige by recasting the ecclesiastical leader of the Scientology
religion as “the unquestioned ruler of all Scientology organizations.” (MR1883-84
at ¶40.) She alleges “such unity between CSI, RTC, and Miscavige that the

6

The supporting affidavits established Mr. Miscavige’s California residency. He is not
registered to do business in Texas; does not maintain a mailing address or business office here;
has never contracted with a Texas resident for performance of a contract in Texas; has no
property here; maintains no Texas employees, servants, or agents; has never filed suit, paid
property taxes, registered to vote, been eligible to serve on a jury, had a phone number, or
obtained a driver’s license here; and does not maintain a bank account in Texas. (MR101-02.)
He has never recruited a Texas resident—directly or through an intermediary located in Texas—
for employment inside or outside of Texas. (MR102 at ¶5.). Similarly, RTC’s president
submitted an undisputed affidavit showing that RTC does not do business in Texas: it has never
contracted with a Texas resident for the performance of a contract in Texas; is not required to
and does not maintain a registered agent for service of process in Texas; has no property in the
state; maintains no office, mailing address, telephone number or operations in Texas; has no
officers, directors, employees, staff, servants, or agents here; keeps no bank accounts in Texas;
and is not registered to conduct business in the state. (MR121.) And RTC has never recruited a
Texas resident—directly or through an intermediary located in the state—for employment inside
or outside of Texas. (MR121 at ¶3.)
7

separateness of the corporations has ceased and asserting jurisdiction over only
CSI would result in an injustice.” (MR1884 at ¶41.) She contends that “[t]he
amount of control Miscavige maintains over CSI and RTC, his use of both for
personal purposes, and the diversion of Church funds for personal purposes all
demonstrate this unity, which is greater than that normally associated with
common ownership.” Id. 7
Her response to the special appearance asserts that “[t]he complex network
of Scientology organizations is run by a shadow organization known as the Sea
Organization, or Sea Org,” a religious order over which Mr. Miscavige has
“complete control.” (MR238 at ¶7.) She speculates that specific jurisdiction exists
because “Miscavige and RTC directed the campaign of harassment against the
Rathbuns knowing that doing so would involve their agents committing tortious
conduct in Texas.”

(MR242 at ¶15.)

She also asserts that the Rathbun

investigation when combined “with other campaigns against other Texas residents,
. . . together render general jurisdiction proper.” Id. In this response, specifically
pleaded to present her strongest argument in favor of Defendants’ Texas contacts,

7

To this day, plaintiff has submitted no evidence whatsoever to support her naked assertions
that Mr. Miscavige has used RTC and CSI for “personal purposes” or that he has diverted
church funds for his personal use. No such evidence exists.
8

Mrs. Rathbun still could not point to a single Texas contact linking the Relators to
her lawsuit. 8
F.

After a continuance of the first special appearance hearing,
Defendants submitted to exhaustive jurisdictional discovery.

Mrs. Rathbun moved to continue the September hearing to pursue
jurisdictional discovery from Mr. Miscavige and RTC. (MR154.) She again
sought to depose Mr. Miscavige, and she subpoenaed him to appear at the hearing
but failed to obtain a ruling on Mr. Miscavige’s motion to quash. (MR154, 233,
279.) The trial court directed the parties to agree upon less intrusive discovery and
continued the hearing, which was reset to December. (MR1859.)
Without waiving their special appearances, RTC and Mr. Miscavige, in
response to the court’s directions, answered jurisdictional discovery and produced
witnesses for deposition—all in furtherance of Plaintiff’s attempt to discover
constitutionally required minimum contacts.

The Plaintiff deposed corporate

representatives of both RTC (President Warren McShane) and CSI (Legal Director
Allan Cartwright) and two defendant private investigators (Steven Sloat and Monty
Drake), and Defendants responded to document requests.9 (MR3389, 3430, 3455,
8

Plaintiff was never a member of the Church and thus has no knowledge of the Church or its
operations, except from her husband. (MR3, 372.)
9

Defendants produced responsive documents, lodged appropriate objections to document
requests, and served privilege logs over a month before the special appearance hearing. Plaintiff
did not challenge the objections. (MR2819-3272.) She did not seek in camera review of the
documents identified on the privilege logs. Nor has she pursued any other written discovery such
as interrogatories. Plaintiff has instead moved for sanctions, making inflammatory and
9

5011.) Plaintiff also noticed several non-party depositions, but took only former
CSI staff member Tommy Davis’s. 10 (MR3466.)
After the completion of this discovery, Mrs. Rathbun still could not identify
one relevant Texas contact supporting the exercise of jurisdiction over RTC or Mr.
Miscavige. She deposed CSI and RTC corporate executives; she deposed the
investigators. She propounded document requests. When all of this discovery
unearthed no Texas contact, she resorted to accusations of perjury and deceit. But
the record reveals that neither RTC nor Mr. Miscavige had contacts with Texas
that would justify personal jurisdiction in a Texas court. (MR3439-3441 at 35-39,
41-43; MR3398-99, 3406-07, 3408, 3418-20 at 37, 39, 69-70, 76, 116-23.) It
establishes that Mr. Miscavige has no unique or special knowledge about the
jurisdictional issues Plaintiff has raised. Revealingly, Mrs. Rathbun asked no
questions about corporate separateness, corporate formalities, or the corporate
structure of CSI or RTC. Her plain aim is not to uncover jurisdictional facts, but to
badger Relators for the purpose of gaining a litigation advantage.

unsupported claims of perjury and attacking Defendants and their lawyers for not producing
documents that she never requested and that are immaterial to the jurisdictional inquiry.
(MR3515.) The court declined to order sanctions and instead ordered the parties to follow the
discovery rules and to meet and confer to try to resolve any issues before bringing the matter
before the court for resolution.
10

She noticed the depositions of actress Leah Remini, but has since abandoned that discovery.
(MR696.)
10

G.

Plaintiff sought a second continuance, again seeking Mr.
Miscavige’s deposition.

Despite this extensive jurisdictional discovery, Plaintiff again moved to
continue the special appearance hearing, renewing her request to depose Mr.
Miscavige. (MR1865.) She claimed that additional documents were needed and
complained that neither Mr. Cartwright nor Mr. McShane were “in a position to
testify reliably as to [Mr.] Miscavige’s involvement or lack of involvement in
Texas activities.” (MR1871 at ¶5.) But Plaintiff intentionally refused to ask them
about Texas contacts relevant to this suit, and the facts refute her unsupported
assertion.

As RTC’s President, Mr. McShane is aware of Mr. Miscavige’s

activities, travel schedule, and day-to-day responsibilities; has been on dozens of
conference calls with Mr. Miscavige over just the last nine months alone; and
carefully reviewed his travel and phone records and any reports that were directed
to Mr. Miscavige. (MR3440-42, 3449, 3450 at 38, 42-43, 45-46, 74, 76, 81.) For
example, he gave detailed testimony about the particulars of Mr. Miscavige’s lone
visit to Texas for the 2009 church opening. (MR3448 at 71-72.)
The day after seeking the continuance and asserting she needed more
discovery, Plaintiff filed sixteen signed witness statements to supplement her
special-appearance responses.

(MR1505.)

These statements, along with Mr.

Rathbun’s affidavit attached to Plaintiff’s special appearance response, make
numerous allegations about the Church’s corporate practices and relationships, Mr.
11

Miscavige’s overall influence within the Scientology religion, and the Sea
Organization, a religious order that has no management function or administrative
authority over Scientology churches.11 (MR1810 at ¶13.) Most of the declarants
are former Church members or staff; none is currently involved with the Church.
According to Mrs. Rathbun, these witnesses establish that Mr. Miscavige “would
have” or “must have” directed activities against her in Texas. Rathbun contends
the statements are admissible as proof of habit or routine practice under Texas Rule
of Evidence 406. (MR2258.) These statements do not speak to anything RTC or
Mr. Miscavige actually did or to any Texas contacts related to the claims in this
case.
H.

The trial court ordered the deposition of the ecclesiastical leader
of an established religion based on a partial review of the record.

Mr. Miscavige and RTC again attempted to present their special appearances
to the trial court at the December 11 hearing, but the trial court again refused to
rule. (MR3377, 2383.) Instead, after announcing that it had reviewed only a
portion of the Plaintiff’s witness statements,12 only one of the five depositions,13

11

Defendants objected to the admissibility of each of these witness statements. (MR3278.) The
trial court ruled on only a select portion of these objections. (MR3331.) All but one of these
witness statements predated jurisdictional discovery.

12

The “court” exhibits from the hearing reveal that the trial court only considered a fraction of
the sixteen witness statements addressing alleged corporate practices dating back over a decade.
(MR3278-3367) (Ct. Exs. 1-2 (reflecting consideration of the Brousseau, Fairman, Guider, Hall,
Hawkins, Headley, and James witness statements).)
12

and a portion of the trial briefs, the trial court again continued the special
appearance, but this time ordered that Mr. Miscavige must appear for deposition.14
(MR2599, 2699-2700.) Other than stating that the deposition was to be about “the
jurisdictional issues herein,” the trial court provided no limits or rules for the
examination.
When relators suggested that the court consider less intrusive discovery, the
court replied:
I appreciate what Mr. Jefferson is—suggesting as being as least
intrusive as possible. Whether it’s the ecclesiastical leader of
any organization or not—I certainly would like to try to be as
least intrusive as possible, but I would just foresee that we
would be back here with an argument somehow or another that
that’s not sufficient. It would only seem to delay matters
ultimately is my fear. (MR2714.)
Mr. Miscavige and RTC swiftly moved for clarification and reconsideration
to address the trial court’s limited review of the record, to clarify the deposition’s
scope, and to obtain a hearing on the entire jurisdictional record. (MR3376.) The
trial court denied the motion on February 3. (MR5009-10.) This mandamus
petition follows.

13

The court read only the deposition of one of the private investigators, and did not read the
depositions of the corporate representatives of RTC and CSI, the very “less intrusive” discovery
it previously had directed the parties to pursue. Similarly, in ordering the deposition of Mr.
Miscavige, the trial court later clarified that it “did not consider any evidence that was not filed
of record in this cause or admitted into evidence at the hearings.” (MR5009.)
14

Although the trial court signed the order compelling the deposition on December 13, 2013, the
order was not presented to the parties until December 20, 2013.
13

ARGUMENT
I.

The apex deposition requirements apply here, and Mrs. Rathbun has
not satisfied them.
A.

Mr. Miscavige does not have unique or superior personal
knowledge of discoverable information.

A party seeking to depose an apex leader must show that the deponent has
“unique or superior personal knowledge of discoverable information.” Crown
Central, 904 S.W.2d at 128.

Failing that, a trial court must not permit the

deposition unless, after a good faith effort to obtain the discovery through less
intrusive means, “(1) . . . there is a reasonable indication that the official’s
deposition is calculated to lead to the discovery of admissible evidence, and (2)
that the less intrusive methods of discovery are unsatisfactory, insufficient or
inadequate.” Id. A plaintiff may not depose an apex official on bare allegations
that, by virtue of his position, he must know something—such arguments
“‘amount[] to nothing more than the simple, obvious recognition that the highestranking corporate officer of any corporation has the ultimate responsibility for all
corporate decisions.’” In re Daisy Mfg. Co., Inc., 17 S.W.3d 654, 659 (Tex. 2000)
(quoting AMR Corp., 926 S.W.2d at 644); In re Alcatel, 11 S.W.3d at 176 (holding
that allegations that apex official was “a long-time company leader who sets the
company vision with lofty goals” did not establish his unique or superior
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knowledge,

because

“[v]irtually

every

company’s

CEO

has

similar

characteristics”).
Even if a high level executive would be expected to participate in a decision
relevant to the dispute, the party seeking the deposition must still show that the
executive has “unique or superior personal knowledge of discoverable
information.” Alcatel, 11 S.W.3d at 176. Some knowledge is not enough—if it
were, “the apex deposition guidelines would be meaningless” and “virtually
indistinguishable from the scope of general discovery.” Id. at 179.

“Allowing

apex depositions merely because a high-level corporate official possesses apexlevel knowledge would eviscerate the very guidelines established in Crown
Central.” Id. at 177.
In Alcatel, a theft of trade secrets case, the plaintiff sought to depose the
company’s chairman and CEO. The plaintiff alleged that the claims “involved
huge investments and expected revenue,” and the information “smacks of
chairman-level importance.” Id. The Supreme Court held that chairman-level
importance did not equate to unique or superior knowledge. See id.
Nor is receiving reports enough. Evidence that a CEO received reports
involving corporate matters did not demonstrate his unique or superior knowledge
of the matters in dispute because “[a] recipient’s knowledge of the contents of a
report is not unique or generally superior to the author’s, of course.” Id. at 179.
15

Rather, unique or superior knowledge requires a “showing beyond mere relevance,
such as evidence that a high-level executive is the only person with personal
knowledge of the information sought or that the executive arguably possesses
relevant knowledge greater in quality or quantity than other available sources.” Id.
(emphasis added).
Because Mrs. Rathbun relies on a veil-piercing theory, the Texas actors
whose conduct she seeks to impute would have knowledge at least as great as Mr.
Miscavige. But those witnesses have testified that they were hired by CSI. CSI’s
corporate representative has confirmed that Mr. Miscavige was not involved. And
Mr. Miscavige has sworn that he lacks any such knowledge. In addition, Mr.
Miscavige responded to an extensive–indeed vastly overbroad–demand for
production from plaintiff, stating that he had no responsive documents about
plaintiff or her husband, evidencing any communications with them or any
contacts with Texas. 15 Because he does not have unique or superior knowledge of
discoverable information, he may be deposed only if Mrs. Rathbun shows that the
deposition is reasonably calculated to lead to the discovery of admissible evidence
15

Among the document requests to which Mr. Miscavige responded that he had “no responsive
documents” were all documents “referring in any way to plaintiff” or her husband; all
communications between Mr. Miscavige and any other that reference or pertain to plaintiff or her
husband; all documents evidencing or referring to any surveillance activities directed toward
plaintiff or her husband; all documents evidencing or referring to surveillance activities or the
retention of private investigators in Texas; all materials of any kind directed to residents of
Texas; and all documents evidencing revenues by Mr. Miscavige from any resident of Texas.
(See MR2819-3272.)
16

that could not have been obtained by less intrusive means. Crown Central, 904
S.W.2d at 128; see also Doe v. Holy See, No. CV 02-430-MO, 2011 WL 1541275,
*6 (D. Or. Apr. 21, 2011) (declining to order the deposition of several high-level
officials of the Holy See because the plaintiff failed “to demonstrate that any of the
depositions are necessary to the resolution of the narrow jurisdictional issue before
the court,” “does not even allege that any of these officials can provide testimony
specific to” the issue before the court, and none were involved in the discipline of
the priest at issue).
B.

Mr. Miscavige’s deposition is not reasonably calculated to lead to
the discovery of admissible evidence that could not have been
obtained by less intrusive methods.

Because “[a]llegations of ultimate responsibility and access are not enough;
parties must demonstrate that the deposition is reasonably calculated to lead to the
discovery of admissible evidence that cannot be obtained by less-intrusive
methods.” In re Daisy Mfg., 17 S.W.3d at 659. The Daisy Manufacturing case is
instructive.

A plaintiff unsuccessfully sought to depose a corporation’s chief

executive officer. The court of appeals held that because she could not show that
the CEO had unique or superior knowledge of discoverable information, Crown
Central required her to seek discovery through less intrusive methods. Id. at 657.
After deposing three lower-level corporate officials, the plaintiff again sought the
CEO’s deposition, arguing that she could now depose him because she had
17

followed the court of appeals’ suggestion that she pursue less intrusive methods.
The Supreme Court of Texas rejected that argument, holding that “a discovering
party’s burden is not perfunctorily met by any showing that the party employed
less-intrusive discovery methods.” Id. at 658. Instead, courts must “measure
whether the discovering party made a reasonable effort to obtain discovery
through less-intrusive methods,” and “[m]erely completing some less-intrusive
discovery does not trigger an automatic right to depose the apex official.” Id. at
658. Although the plaintiff pointed to “unanswered ‘areas of inquiry’” remaining
after the previous deposition, the CEO had already denied knowledge of many of
those subjects. Id. (observing that even if the CEO were deposed, “he has little
first-hand information about the areas of inquiry”). Nor did the plaintiff prove that
the information could not be obtained by less-intrusive methods.

Id. at 659.

Accordingly, the Court held that the trial court correctly refused to authorize the
deposition and that the evidence supported that court’s conclusion that the
deposition was sought only for “harassment.” Id. at 660.
The same situation is presented here. Mrs. Rathbun has failed to show that
Mr. Miscavige’s deposition is reasonably calculated to lead to the discovery of
admissible evidence.

He has denied relevant jurisdictional contacts; the

jurisdictional discovery has unearthed nothing to the contrary. And Mrs. Rathbun
has not made a reasonable effort to obtain discovery through less intrusive means.
18

She deposed high-level executives: CSI’s legal director (Allan Cartwright) and
RTC’s president (Warren McShane), but intentionally refused to ask the relevant
jurisdictional questions about corporate formalities, corporate structure, corporate
separateness, or relevant contacts related to the claims at issue here. She has never
propounded interrogatories to Mr. Miscavige.

See, e.g., Lonny J. Hoffman,

Rethinking the Special Appearance Rule: Does Rule 120a Offend Due Process
When “Alter Ego” is Asserted as the Jurisdictional Basis?, 46 BAYLOR L. REV.
559, 577-78 (1994) (suggesting that trial court impose “strict limits” on
jurisdictional discovery and that discovery be restricted to “less onerous forms,
such as being limited solely to interrogatories, rather than allowing a plaintiff the
full gamut of discovery alternatives, including the power to compel oral
depositions”); cf. Sunview Condo. Ass’n v. Flexel Int’l, Ltd., 116 F.3d 962, 964 and
n.3 (1st Cir. 1997) (observing that plaintiff “never attempted to learn jurisdictional
facts through interrogatories or demands for document production, and we have no
way to tell … how effective these less intrusive devices may have been”). She has
summarily rejected alternative methods of discovery for Mr. Miscavige, like a
deposition on written questions. (MR2712.)
Instead, precisely because she intends to harass rather than discover, Mrs.
Rathbun demands a deposition of a defendant over whom the court lacks personal

19

jurisdiction. 16 The Texas Supreme Court created the apex deposition rules to curb
abusive practices like these and to ensure that discovery is not used as a tool of
oppression.

These protections should apply with even greater force to the

deposition of a party who is an apex religious leader, given the significant First
Amendment issues at stake, and for whom a prima facie case of jurisdiction has not
been met. See O’Bryan v. Holy See, Civil Action No. 3:04CV-338-H, 2008 WL
4657986, *1 (W.D. Ky. Oct. 21, 2008) (observing that the court “would not
presume to order Pope Benedict to appear for his deposition in the present
circumstances without a much stronger showing under the facts and law”).
II.

Mrs. Rathbun is not entitled to depose Mr. Miscavige, because she has
not shown what additional facts his deposition would provide, nor has
she made a prima facie showing of jurisdiction.
A.

Mrs. Rathbun has not shown that Mr. Miscavige’s deposition
would reveal additional Texas contacts.

Mrs. Rathbun argues that she has an unqualified right to cross-examine Mr.
Miscavige on jurisdictional matters.17 But if that were the case, trial courts would

16

Mrs. Rathbun’s lawyer stated that “we fully embrace [Mr. Miscavige is] the apex of all of
these organizations. And in fact, they are his alter ego. You may take an apex deposition, but
this isn’t even your typical apex deposition. This is a deposition where he is a key—the central
defendant in the case.” (MR2427-28.)
17

“At a minimum, Plaintiff is entitled to depose Mr. McShane and Mr. Miscavige regarding the
allegations made in their respective Declarations and Special Appearances.” (MR158 at ¶14.) In
rejecting a deposition on written questions, Mrs. Rathbun’s lawyer stated, “Our opportunity to
cross-examine him is not satisfied in any way, shape or form by a deposition on written
questions.” (MR2713.)
20

have to permit such depositions in every case, regardless of what the evidence
showed. Texas and federal law are emphatically aligned against her. 18
Just last term the Supreme Court of Texas held that an apex deposition on
jurisdictional matters was not warranted where it would be “cumulative.” See
Moncrief Oil Int’l, Inc. v. OAO Gazprom, 414 S.W.3d 142, 157 (Tex. 2013). The
plaintiff sought to depose an apex leader—a corporate defendant’s deputy
chairman who also served as director of several related entities—to establish
specific jurisdiction over the corporation. See id. at 158. The plaintiff speculated
that the deposition would provide additional information regarding meetings held
in Texas. See id. As in this case, the plaintiff contended that the apex deponent
“controlled the actions of the other [corporate defendants]” and “only he can
answer why he came to Texas or sent his agents here to meet with [the plaintiff]”;
the plaintiff asserted that it “should at least be allowed to test [disputed
jurisdictional facts] through cross examination.”

See 11-0195; Moncrief Oil

International, Inc. v. OAO Gazprom, in the Supreme Court of Texas, Petitioner’s
Brief on the Merits, at 37; Reply Brief on the Merits, at 22. But the Court rejected
these contentions. The plaintiff had already deposed other participants in those
meetings, and the plaintiff had not identified “what additional jurisdictional facts
the [requested] deposition[] would provide.” Moncrief, 414 S.W.3d at 158. Thus,
18

Because personal jurisdiction involves constitutional due process, federal authorities are
persuasive in determining the proper bounds of jurisdictional discovery.
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the Court concluded that the trial court did not abuse its discretion in refusing to
permit additional jurisdictional discovery. Id. at 157; see also BMC Software
Belgium, N.V. v. Marchand, 83 S.W.3d 789, 800-01 (Tex. 2002) (holding that trial
court did not abuse its discretion in denying further jurisdictional discovery when
plaintiff had seven months to pursue discovery, had deposed corporation’s chief
executive officer, and had served numerous written discovery requests).
Like the Texas Supreme Court, the United States Court of Appeals for the
Fifth Circuit has held that trial courts must deny discovery on questions of personal
jurisdiction “where [the] discovery sought ‘could not have added any significant
facts’” to the jurisdictional inquiry. Alpine View Co. v. Atlas Copco AB, 205 F.3d
208, 221 (5th Cir. 2000). Thus, jurisdictional discovery is not appropriate where,
as here, the plaintiff “offer[s] no basis whatsoever to support an inference that
those corporate representatives’ deposition testimony would contradict their sworn
declarations.” Kelly v. Syria Shell Petroleum Dev. B.V., 213 F.3d 841, 857-58 (5th
Cir. 2000); see also, e.g., Sportrust Assocs. Int’l, Inc. v. Sports Corp., 304 F. Supp.
2d 789, 794 (E.D. Va. 2004) (“As defendants have presented affidavits which
specifically deny jurisdictional acts or contacts, this court need not permit the
defendants to engage in even limited jurisdictional discovery. It appears that there
is little chance that discovery would uncover continuous, systematic, and
substantial Virginia activities conducted by these defendants, and in all likelihood
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such discovery would only waste the parties’ time and resources, constituting
nothing more than a ‘fishing expedition.’”).
Similarly, in Solgas Energy Ltd. v. Global Steel Holdings Limited, No. 0406-00731-CV, 2007 WL 1892206 (Tex. App.—San Antonio 2007, no pet.), the
court held that the trial court did not abuse its discretion in refusing to permit
jurisdictional discovery. Solgas, the plaintiff, alleged that Global Steel, through
various corporate “alter egos,” had minimum contacts with Texas. The court noted
that Global Steel’s president had filed an affidavit establishing that Global Steel
maintained a separate corporate identity from the other businesses and that its
parent did not direct its day to day operations. The court held that the trial court
correctly denied jurisdictional discovery because “Solgas has failed to allege
sufficient information which, if existing and discovered, could support its alter ego
allegations and thereby support general jurisdiction.” Id. at *7.
Thus, “a district court may properly refuse or limit jurisdictional discovery if
the plaintiff has not made a sufficient showing that there may be a basis for
exercise of jurisdiction, or if the proposed discovery seems unlikely to shed light
on the jurisdictional question.” 8 CHARLES ALAN WRIGHT, ET AL., FED. PRACTICE
& PROCEDURE § 2008.3 (3d ed. 2010).

And a plaintiff must first make a

“preliminary showing of jurisdiction” before it can conduct jurisdictional
discovery. Fielding v. Hubert Burda Media, Inc., 415 F.3d 419, 429 (5th Cir.
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2005). That requires that the plaintiff make a “colorable or prima facie showing of
personal jurisdiction.” Cent. States, S.E. & S.W. Areas Pension Fund v. Reimer
Express World Corp., 230 F.3d 934, 946 (7th Cir. 2000); U.S. v. Swiss Am. Bank,
Ltd., 274 F.3d 610, 625 (1st Cir. 2001) (“[A] diligent plaintiff who sues an out-ofstate corporation and who makes out a colorable case for the existence of in
personam jurisdiction may well be entitled to a modicum of jurisdictional
discovery if the corporation interposes a jurisdictional defense.”) (emphasis
added); Jazini v. Nissan Motor Co., 148 F.3d 181, 186 (2d Cir. 1998) (“Since [the
plaintiffs] did not establish a prima facie case that the district court had jurisdiction
… the district court did not err in denying discovery on that issue.”); see also
Haferkamp v. Grunstein, No. 11-10-00194-CV, 2012 WL 1632009, at *9 (Tex.
App.—Eastland May 10, 2012, pet. denied) (holding that trial court properly
refused jurisdictional discovery when the plaintiff had not provided the court with
“a colorable basis or reason to believe that discovery would reveal sufficient
minimum contacts”); Barron v. Vanier, 190 S.W.3d 841, 850 (Tex. App.—Fort
Worth 2006, no pet.) (agreeing with federal cases permitting jurisdictional
discovery only if a plaintiff makes a “good-faith showing, provides a colorable
basis for, or makes a prima facie case of personal jurisdiction, or provides a reason
to believe that discovery would reveal sufficient minimum contacts”). And even
when she has done so, she is “not necessarily entitled to take depositions.”
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Sunview Condominium Ass’n v. Flexel Int’l., Ltd., 116 F.3d 962, 964 n.3 (1st Cir.
1997).
Prima facie evidence is evidence that will entitle a party to recover if no
contrary evidence is offered. See, e.g., Baker v. Goldsmith, 582 S.W.2d 404, 40809 (Tex. 1979). Even though this standard requires only “the ‘minimum quantum
of evidence necessary to support a rational inference that the allegation of fact is
true,’” In re E.I. DuPont de Nemours & Co., 136 S.W.3d 218, 223 (Tex. 2004), it
still requires some evidence. Mrs. Rathbun’s declarations fall far short of that.
B.

Mrs. Rathbun has failed to make a prima facie showing of
jurisdiction.

Jurisdiction cannot be based on David Miscavige’s personal contacts with
Texas, a state he has visited once during the past twenty-five years, for reasons
unrelated to facts underlying this case. Nor can it be based on the lawsuit RTC
filed here ten years ago.

Instead, Mrs. Rathbun can succeed in establishing

personal jurisdiction over Mr. Miscavige and RTC only if she can prove that
others’ contacts should be imputed to them.
1.

Specific jurisdiction: No evidence supports Plaintiff’s
jurisdictional veil-piercing theory.

There is no evidence that either RTC or Mr. Miscavige have any Texas
contacts relating to this case. Mr. Miscavige has sworn that he “was not involved
in the hiring, directing, instructing or communicating with Mr. Sloat, Mr. Drake or
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anyone else relating to the allegations asserted in this lawsuit.” (MR102 at ¶8.)
And he has shown that he has no responsive documents to Plaintiff’s overbroad
document demands. Likewise, Warren McShane, RTC’s President, stated:
I am the one who is responsible for all external affairs matters
for RTC including litigation and I am the person in RTC who
would receive information related to such matters. Thus I know
that no one in RTC has information, directly or indirectly,
related to the allegations in the Petition and no one in RTC
was involved in the hiring, directing, instructing or
communicating with Mr. Sloat or Mr. Drake or anyone else
relating to the allegations asserted in this lawsuit.
(MR122 at ¶7.) Every witness Mrs. Rathbun has deposed has confirmed this noninvolvement. The individuals who led the protest against Mr. Rathbun— John
Allender and David Lubow— and the private investigators who were involved in
the Rathbun investigation—Lubow, Monty Drake, and Steven Sloat—have
testified (through affidavit or deposition) that they had no contact with anyone
from RTC, let alone Mr. Miscavige, with respect to their activities. (MR896-97
at ¶17; MR883-84 at ¶¶4, 5; MR889 at ¶18; MR906 at ¶14; MR5012-13, 5014 at
27:12-15, 48:24 - 49:8, 87:11-19.) Rather the evidence shows that CSI retained
Drake’s investigation firm, (MR5012-18), something that CSI—which has
generally appeared—readily concedes.
Because there is no direct evidence of Texas contacts involving Mr.
Miscavige or RTC, Plaintiff has resorted to a veil-piercing theory, supported only
by evidence of “habit,” offered under Texas Rule of Evidence 406.
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a.

Agency and Alter Ego

Mrs. Rathbun alleges that there is such unity among CSI, RTC, and Mr.
Miscavige, that CSI’s contacts should be imputed to the others. She contends that
Mr. Miscavige and RTC, as the specially appearing parties, must negate all
jurisdictional facts. But a party seeking to ascribe one corporation’s actions to
another by disregarding their distinct corporate entities must prove this allegation,
even for purposes of jurisdiction. BMC Software Belgium, N.V. v. Marchand, 83
S.W.3d 789, 799 (Tex. 2002) (holding that “[t]o fuse the parent company and its
subsidiary for jurisdictional purposes, the plaintiffs must prove the parent controls
the internal business operations and affairs of the subsidiary”) (emphasis added);
see also PHC-Minden, L.P. v. Kimberly Clark Corp., 235 S.W.3d 163, 175 (Tex.
2007). She has not done so.
Mrs. Rathbun alleges both agency and alter ego theories, neither of which is
viable. She contends that Mr. Miscavige and RTC have “authored” acts in Texas
through their agents. (MR244-45 at ¶20.) But she has presented no evidence of
either authorship or agency. All witnesses with personal knowledge have denied
it, and, for the reasons explained below, the Plaintiff’s declarations cannot support
it.
She also contends that CSI is Mr. Miscavige’s alter ego. But as the Texas
Supreme Court has noted, jurisdictional veil-piercing is distinct from substantive
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veil-piercing and involves different elements of proof. PHC-Minden, 235 S.W.3d
at 174. To “fuse” two distinct entities for jurisdictional purposes, the plaintiff must
prove that one controls the internal business operations and affairs of the other. Id.
at 175.

“But the degree of control . . . must be greater than that normally

associated with common ownership and directorship; the evidence must show that
the two entities cease to be separate so that the corporate fiction should be
disregarded to prevent fraud or injustice.” BMC Software, 83 S.W.3d at 799.
Appropriate involvement includes monitoring performance, supervising financial
and capital decisions, and articulating general policies. See 16 MOORE’S FEDERAL
PRACTICE § 108.42[3][b]. “Even where some factors suggest that one entity is the
alter ego of another, the maintenance of corporate formalities tips in favor of
finding that the entities are not alter egos.” Jackson v. Tanfoglio Giuseppe, S.R.L.,
615 F.3d 579, 588 (5th Cir. 2010) (analyzing alter ego doctrine under Louisiana
law).
Even assuming “alter ego” veil-piercing can apply in a religious context,
where neither Mr. Miscavige nor RTC own any part of CSI,19 Mr. Miscavige and
RTC do not exercise the requisite control over CSI that is essential to fuse them for

19

Zahra Spiritual Trust v. United States, 910 F.2d 240, 245-46 (5th Cir. 1990) (“We find no
Texas cases applying alter ego doctrine to a situation where the individual owned none of the
outstanding stock, which is the situation in the case at bar,” suggesting that “Texas courts will
not treat a corporation and an individual as one and the same unless the individual has some
ownership interest in the corporation”).
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jurisdictional purposes. BMC Software, 83 S.W.3d at 799. “What is lacking here
is the ‘plus’ factor, something beyond the entity’s mere presence within the bosom
of the corporate family.” PHC-Minden, 235 S.W.3d at 176. CSI and RTC observe
corporate formalities, and Mrs. Rathbun has provided no evidence to the contrary:
• RTC has its own officers, directors, facilities, and personnel, which it does
not share with CSI or any other entity. (MR1809 at ¶12F.)
• RTC is a non-stock religious not-for-profit organization. RTC’s corporate
records are segregated from those of any other corporation. (Id. ¶12G.)
• The IRS granted RTC tax exemption, as an individual corporation and not as
part of a group exemption, in 1993, after an extensive, two-year
investigation of the bona fides and corporate integrity of RTC and all
Scientology churches. The IRS “recognized RTC as a separate corporate
entity.” (MR1817.)
• RTC maintains its own assets and bank accounts, which it holds in its own
name. It does not intermingle its bank accounts or assets with those of CSI
or any other entity. It has never assumed or paid the debts or obligations of
CSI or any other entity, nor has CSI or any other entity ever assumed or paid
RTC debts or obligations. (MR1810 at ¶12H).
• CSI never transferred any assets or property held by it to RTC. (Id. ¶12I.)
• The IRS has recognized CSI as a separate corporate entity, exempt from
federal income tax. (MR1827 at ¶4.)
• CSI has its own officers, directors, facilities, and personnel, which it does
not share with RTC or any other entity. (MR1826-27 at ¶3; MR1828 at
¶7B.)
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• CSI is a non-stock religious not-for-profit organization. CSI’s corporate
records are segregated from those of any other corporation. (MR1828 at
¶7C.)
• CSI maintains its own assets and bank accounts, which it holds in its own
name. It does not intermingle its bank accounts or assets with those of RTC
or any other entity. It has never assumed or paid the debts or obligations of
RTC or any other entity. CSI obtains and pays for all goods and services in
its own name. (MR1828 at ¶7D.)
• CSI never transferred any assets or property held by it to RTC. (MR1828 at
¶7E.)
• CSI is an active, well-capitalized entity that has generally appeared and is
fully capable of defending this action and meeting any obligations that may
arise thereunder. (MR1828 at ¶7F.)
Plaintiff asserts that Mr. Miscavige exercised control because he leads the
Sea Organization, a religious order within Scientology. But the “Sea Org” is not a
corporate entity; it has no physical or legal existence. It is not incorporated or
established pursuant to legal formalities. It has no constitution, charter or bylaws,
and no formal or informal ecclesiastical, corporate, or other management structure.
It has no directors, officers, managing agents, or other executives; no employees,
staff members, or volunteers; no income; no disbursements, no bank accounts or
other assets; no liabilities; no stationery; no office, home, address, or telephone
number. It does not create or maintain any financial, personnel, or other records.
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It can neither give nor receive orders because it has no one to either give or receive
them or to carry them out. It cannot sue or be sued. (MR1810-12 at ¶13.)
The evidence Mrs. Rathbun has submitted fails to establish a prima facie
basis for an alter ego finding, because none of it involves the defendants’ purported
contacts relating to this suit, nor does any of it speak to the organizations’ current
practices.
b.

Habit

Mrs. Rathbun’s theory about jurisdiction has been a moving target. Her
latest articulation is that “Miscavige and RTC have directed and controlled
extensive investigations and ‘dirty tricks’ operations in Texas, including the
multiyear harassment of the Rathbuns that is the basis of this lawsuit.” (MR3516
at ¶2.)

In support, Mrs. Rathbun submitted seventeen20 witness statements.

Fifteen are from former Scientologists; all but one of them had left the Church by
2007 (the majority left in the 1990s)—two years before Mrs. Rathbun alleges that
CSI’s investigation of her began.
The remaining statements are by Michael Fairman and Bert Leahy.
Fairman, an actor and former Scientologist, describes his decision to leave the
church, his ensuing “therapy sessions” with Marty Rathbun, and his alleged
encounters with Church members and investigators after he left the Church.
20

She submitted sixteen statements in response to the special appearance and has filed a
seventeenth in connection with her recent motion for sanctions. (MR3515.)
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Fairman’s affidavit does not mention Mr. Miscavige nor RTC; it provides no
evidence of Texas contacts for either of them. (MR1520-24.) Bert Leahy is a
videographer that David Lubow hired in connection with a protest video about the
Rathbuns. Leahy describes these activities and his decision to resign from the
project. His affidavit does not mention Mr. Miscavige nor RTC and provides no
evidence of Texas contacts by either of them. (MR1770-71.) Leahy may claim to
have knowledge of facts relevant to this lawsuit, but he makes no claim to have
knowledge relevant to Mr. Miscavige’s and RTC’s jurisdictional contacts.
The only declaration from an individual who left after July 2009 was John
Brousseau’s, a former repairman of RTC’s. (MR1514.) Brousseau left the Church
in April 2010 and has since “sought refuge” with Marty Rathbun. (MR1518-19 at
¶16.) Brousseau asserts that Mr. Miscavige’s “longtime, routine habit” was to
command all Scientology operations and corporations through his subordinates in
the Sea Org. (MR1514 at ¶2.) According to Brousseau, Mr. Miscavige “must
have” been behind a number of decisions.

But Brousseau has no personal

knowledge of the Rathbun investigation, and his affidavit is pure conjecture.
Finally, Mrs. Rathbun relies upon a second declaration from Mike Rinder
and a series of purported text messages about activities in London during a week in
March 2007. According to Mrs. Rathbun, these texts show “that Miscavige does,
in fact, give orders and receive reports from OSA about OSA’s operations.” But
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nothing in the messages speaks to OSA’s current practices; the only evidence on
that point establishes that Mr. Miscavige is not involved with these operations.
Moreover, nothing in the text messages relates to the Rathbuns or the incidents
made the basis of this suit. Nor do they have anything to do with Texas.
Mrs. Rathbun contends these declarations are admissible as “habit” evidence
and claims that “[i]t is inconceivable, given the habit of Miscavige and RTC, that
the operation of harassment against the Rathbuns occurred without the knowledge,
assent, and direction of Miscavige and the RTC.” (MR247 at ¶28.) This is the
crux of Mrs. Rathbun’s argument: that the court must accept her version of
hypothetical events because one cannot conceive otherwise. The fact, though, is
that not one of the declarants has any direct knowledge of purported contacts
between Mr. Miscavige, RTC, and Texas relating to this case, nor of an agency or
alter ego relationship underlying this case. Instead, the declarations boil down to
this: years ago, the declarants heard or believed that Mr. Miscavige controlled
everything, so he must control everything now.

As Mrs. Rathbun’s lawyer

explained the theory: “to deny us the opportunity to question him when he’s
saying he had no involvement in the state of Texas and yet everyone else who is
not related to this case say he must have is just completely unfair . . ..” (MR2488.)
Is that enough? Can a stranger to the suit, with no personal knowledge of
the facts underlying the case, assert that a party “must have” exercised control
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because he may have done so years earlier? Is that enough to establish minimum
contacts and hale a nonresident into court in a jurisdiction that otherwise lacks
power over him? Can you infer minimum contacts?
Mrs. Rathbun does not cite—and Mr. Miscavige and RTC have not
located—a single case in any jurisdiction basing personal jurisdiction on Rule 406
habit evidence. This is not surprising given the due process implications of a
minimum contacts inquiry. But even under our evidentiary rules, the evidence is
inadmissible. Our rules generally prohibit a party from using character evidence to
prove that a person acted in conformity therewith on a particular occasion. See
TEX. R. EVID. 404(a). Such evidence “is of slight probative value and tends to
distract the trier of fact from the main question of what actually happened on a
particular occasion.” Jones v. S. Pacific R.R., 962 F.2d 447, 449 (5th Cir. 1992).
Yes, there is an exception for “habit” or “routine practice” evidence.
Because habits and routine practices are automatic, semi-volitional, consistent
responses to a specific situation, such evidence is “superior to character evidence
because the uniformity of one’s response to habit is far greater than the consistency
with which one’s conduct conforms to character.” Id. 21 Examples of this “semiautomatic” conduct include “bounding down a certain stairway two or three steps
at a time, . . . patronizing a particular pub after each day’s work, or . . . driving
21

Texas Rule of Evidence 406 was based on Federal Rule of Evidence 406 and is substantively
the same.
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[one’s] automobile without using a seatbelt.” KENNETH S. BROUN, 1 MCCORMICK
ON

EVIDENCE § 195 (2013). But admissibility of habit or routine practice “is not

lightly established.” Jones, 962 F.2d at 449; Wilson v. Volkswagen of Am., Inc.,
561 F.2d 494, 511-12 (4th Cir. 1977) (“It has been repeatedly stated that habit or
pattern of conduct is never to be lightly established, and evidence of examples, for
purpose of establishing such habit, is to be carefully scrutinized before
admission.”); see also Bishop v. State, 837 S.W.2d 431, 435 (Tex. App.—
Beaumont 1992, pet. granted) (holding that State did not meet its burden to show
accused’s purported habit of sexual acts, where there was no evidence of “when
their sexual relationship began, the frequency of such relations, or the frequency of
the specific acts in question”), aff’d on other grounds, Bishop v. State, 869 S.W.2d
342 (Tex. Crim. App. 1993).
So even if habit evidence were admissible to prove jurisdictional contacts,
Mrs. Rathbun’s evidence does not support her claims. The acts described differ
from the acts alleged here; they are too remote to be probative; and the acts are not
the type of non-volitional, semi-automatic habits or practices contemplated by Rule
406.
A habit is a “‘regular response to a repeated specific situation.’” Compton v.
Jay, 389 S.W.2d 639, 642 (Tex. 1965) (quoting MCCORMICK & RAY § 162, 2d
ed.). “Perhaps the most important criterion is regularity” of response to specific
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situations, because “[e]vidence that a person does something some of the time but
not always, even if it is specific conduct . . . is not habit.”

MUELLER &

KIRKPATRICK, FEDERAL EVIDENCE § 4:46 (4th ed. 2013). Additionally, the conduct
must be “highly particularized . . . to prevent the habit rule from being used as an
evasion of the rules barring proof of character.” 23 CHARLES A. WRIGHT ET AL.,
FEDERAL PRACTICE & PROCEDURE § 5273 (1st ed. 1980).
Here, the declarations describe numerous past acts and practices, but none of
them are substantially the same as the tortious conduct alleged here.

The

declarants make broad assertions about Mr. Miscavige’s influence over
Scientology organizations, but there are no allegations about highly particularized
conduct repeated regularly over time.
Mrs. Rathbun relies on her husband’s testimony about CSI and RTC
corporate practices a decade ago. But those practices have changed fundamentally
since Marty Rathbun left the Church. One of the reasons he was removed from a
position of authority was that he continually attempted to ensnare Mr. Miscavige in
external matters other than Church orthodoxy and growth. (MR4612 at ¶13.) Mr.
Rathbun has boasted that, while a Church member, he created situations requiring
Mr. Miscavige’s intervention, consuming his time and distracting him from his
spiritual mission: “The cumulative amount of [Mr. Miscavige’s] time I have cost
in terms of dropping balls, creating situations internally and externally is on the
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order of eight years. If that time were recouped, there is no doubt we would have
at least double to triple the amount of orgs … . (Id.) (quoting Marty Rathbun 2003
“Public Announcement”). Since Mr. Rathbun was removed from his position of
authority, Mr. Miscavige has not been involved in external matters other than
securing religious recognitions in countries abroad to promote the religion’s
growth. (Id.)

And in the decade since Mr. Rathbun’s excommunication, Mr.

Miscavige has opened 35 new ideal churches in cultural epicenters and major cities
around the world. (MR1806.) Mrs. Rathbun’s attempts to depose Mr. Miscavige
in this case are nothing more than the continuation of her husband’s attempts to
distract Mr. Miscavige from that spiritual mission.
Second, the prior acts occurred years—or even decades—ago. Courts must
examine “the temporal relationship between the specific instances [of past
behavior] and the conduct to be proved. Since habits can change over time, proof
of habit involving specific instances from the remote past may be insufficient.” 23
CHARLES ALAN WRIGHT

ET AL.,

FEDERAL PRAC. & PROC. § 5276 (1st ed. 1980).

Although few Texas cases discuss this requirement, authority from other
jurisdictions shows that temporal proximity is key. See, e.g., Boone v. Bank of Am.
Nat’l Trust & Sav. Ass’n, 29 P.2d 409, 410 (Cal. 1934) (holding that habit evidence
was admissible because it was not too remote, as it covered “a period of time
immediately preceding the accident”); Brannan v. Wyeth Labs., Inc., 516 So.2d
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157, 169 (La. Ct. App. 1987) (excluding habit evidence “where the alleged
evidence of ‘habit’ occurred three years after” incident at issue); Dincau v.
Tamayose, 131 Cal.App.3d 780, 795-96 (Cal. Ct. App. 1982) (noting that
“evidence of habit and custom” may be admissible “if sufficiently related in time
and characteristics to the time and nature of the injury”); De La O v. Bimbo’s Rest.,
Inc., 558 P.2d 69 (N.M. Ct. App. 1976) (holding that proof of habit three years
after incident in question was not relevant).
Here, the former Church members discuss acts and practices dating back to
the 1970s, and all but one of them had left the Church before Mrs. Rathbun alleges
the tortious conduct began. For example, Mr. Rathbun has no firsthand knowledge
of RTC and CSI’s activities after 2004 because he had left the Church by then.
(MR1828 at ¶ 8.) He contends that the “mechanism [Mr. Miscavige] used to
control CSI” was the Authorization, Verification and Correction Department he
created in RTC. (MR147-48 at ¶13). But that department was transferred from
RTC to CSI nine years ago. (MR1805 at ¶4.) And the Office of Special Affairs
was reorganized in 2008; staff that left before then would have no personal
knowledge of relevant practices. (MR1828-29 at ¶9.) Whatever the relationship
among CSI, RTC, and Mr. Miscavige was before 2003, Mr. Rathbun has no
knowledge of what it was during any time relevant to this case. The stale “habit”
evidence is irrelevant to jurisdiction. See Tuscano v. Osterberg, 82 S.W.3d 457,
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467 (Tex. App.—El Paso 2002, no pet.) (holding that jurisdictional contacts
alleged to support general jurisdiction were “too attenuated in time” because such
activities occurred more than three years before the lawsuit was filed).
Third, the prior acts were not routine, semi-automatic conduct. Weil v.
Seltzer, 873 F.2d 1453 (D.C. Cir. 1989). The Delaware Supreme Court has listed
examples of admissible routine activity: always obtaining signed consent forms
before administering vaccines, always sending a copy of a complete proposal to
general contractors, always informing patients of the risks of using a particular
drug, and always using the same bus to go home from work. See Brown v. Liberty
Mut. Ins. Co., 774 A.2d 232, 243 n.38 (Del. 2001).
There is nothing reflexive or instinctive about the acts described in the
declarations. They are full of inflammatory allegations that add nothing to the
jurisdictional discussion. Rule 406 should not be stretched to cover evidence like
this.
c.

Directed-a-Tort

Additionally, Mrs. Rathbun’s veil-piercing jurisdictional theory fails
because, as her lawyer admits, she seeks to establish jurisdiction on a “directed-atort” basis: “[w]hen you do discovery on jurisdiction, it’s supposed to be limited to
jurisdiction. We have no problem with that. And our jurisdictional allegation is
that David Miscavige directly, intentionally, both as an alter ego and individually
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being involved, directed this tortious campaign against Mrs. Rathbun and her
husband.” (MR2427) (emphasis added).
The Texas Supreme Court has held that such allegations cannot support
personal jurisdiction because they impermissibly confuse liability with jurisdiction.
See Moncrief, 414 S.W.3d at 152-53. Mrs. Rathbun’s allegations make clear that
she intends to conduct a merits deposition under the pretense of jurisdictional
discovery. But liability, which is based on culpability, is irrelevant to jurisdiction,
which turns on contacts.

Michiana Easy Livin’ Country, Inc. v. Holten, 168

S.W.3d 777, 791 (Tex. 2005). Five times recently, the Texas Supreme Court has
cautioned against confusing those standards. See Moncrief, 414 S.W.3d at 157
(holding that “a nonresident directing a tort at Texas from afar is insufficient to
confer specific jurisdiction” and the defendants “alleged tortious conduct in
California against a Texas resident is insufficient to confer specific jurisdiction”
over claims related to that tort); Kelly v. Gen. Interior Const., Inc., 301 S.W.3d
653, 660 (Tex. 2010) (holding that the “mere existence of a cause of action does
not automatically satisfy jurisdictional due process concerns,” because “[a] state is
powerless to create jurisdiction over a nonresident by establishing a remedy for a
private wrong and a mechanism to seek that relief”); PHC-Minden, L.P. v.
Kimberly Clark Corp., 235 S.W.3d 163, 174 (Tex. 2007) (holding that
“jurisdictional veil-piercing and substantive veil-piercing involve different
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elements of proof”); Michiana, 168 S.W.3d at 790-91; Nat’l Indus. Sand Ass’n v.
Gibson, 897 S.W.2d 769, 773 (Tex. 1995). It is “[e]specially problematic [when]
courts blindly apply substantive law doctrines like veil piercing, alter ego, and
business enterprise theory for jurisdictional purposes in contexts for which these
substantive law doctrines were never intended.”

Lonny Hoffman, Further

Thinking About Vicarious Jurisdiction: Reflecting on Goodyear v. Brown and
Looking Ahead to Daimler AG v. Bauman, 34 U. PA. J. INT’L L. 765, 774 (2013).
This is why the Texas Supreme Court has rejected “directed-a-tort
jurisdiction.” See Moncrief, 414 S.W.3d at 156. As Michiana explained:
Several problems arise if jurisdiction turns not on a defendant’s
contacts, but on where it “directed a tort.” First, it shifts a court’s
focus from the “relationship among the defendant, the forum, and the
litigation” to the relationship among the “plaintiff, the forum ... and
the litigation.” The place where a plaintiff relies on fraud may
determine the choice of law, but choice-of-law analysis considers all
parties, local courts, legal policies, interested states, and the interstate
and international systems. By contrast, minimum-contacts analysis
focuses solely on the actions and reasonable expectations of the
defendant.
Second, directed-a-tort jurisdiction confuses the roles of judge and
jury by equating the jurisdictional inquiry with the underlying merits.
If purposeful availment depends on whether a tort was directed toward
Texas, then a nonresident may defeat jurisdiction by proving there
was no tort. Personal jurisdiction is a question of law for the court,
even if it requires resolving questions of fact. But what if a judge and
jury could disagree? May a trial judge effectively grant summary
judgment in a local jurisdiction by deciding contested liability facts in
favor of the defendant? And if a jury absolves a defendant of tort
liability, is the judgment void because the court never had jurisdiction
of the defendant in the first place?
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Business contacts are generally a matter of physical fact, while tort
liability (especially in misrepresentation cases) turns on what the
parties thought, said, or intended. Far better that judges should limit
their jurisdictional decisions to the former rather than involving
themselves in trying the latter.
Michiana, 168 S.W.3d at 790-91.
For the same reasons, even though conspiracy may form a basis for
imposing liability, it cannot form the basis for asserting jurisdiction over a
defendant who otherwise lacks contact with the forum. The Texas Supreme Court
has held that personal jurisdiction cannot be based on a nonresident’s alleged
conspiracy with a resident in the forum state. Nat’l Indus. Sand Ass’n v. Gibson,
897 S.W.2d 769, 773 (Tex. 1995). Instead, the court must restrict its inquiry to
whether “‘the contacts of the defendant himself’” warrant the exercise of
jurisdiction. Id. (quoting Siskind v. Villa Foundation for Educ., Inc., 642 S.W.2d
434, 437 (Tex. 1982)). The Court noted that “[c]onspiracy as an independent basis
for jurisdiction . . . distract[s] from the ultimate due process inquiry: whether the
out-of-state defendant’s contact with the forum was such that it should reasonably
anticipate being haled into a court in the forum state.” Id. at 773.
2.

General jurisdiction: Neither Mr. Miscavige nor RTC
have Texas contacts so continuous and systematic as to
render them “essentially at home” in Texas.

Mrs. Rathbun also asserts that the trial court has general jurisdiction over
Mr. Miscavige and RTC. General jurisdiction involves a much more demanding
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minimum contacts analysis, CSR, Ltd. v. Link, 925 S.W.2d 591, 595 (Tex. 1996),
with a “‘substantially higher’” threshold, PHC-Minden, 235 S.W.3d at 168
(quoting 4 WRIGHT & MILLER, FEDERAL PRACTICE & PROCEDURE § 1067.5)). It is
improper unless a defendant’s contacts are so continuous and systematic as to
render them “essentially at home in the forum State.” Goodyear Dunlop Tires
Operations, S.A. v. Brown, 131 S. Ct. 2846, 2851 (2011).
Mrs. Rathbun has alleged three bases for general jurisdiction over RTC and
Mr. Miscavige: (1) RTC’s website, (2) a portion of an unauthenticated 2010
report to the Sheriff of Riverside County, California; and (3) Mr. Miscavige’s and
RTC’s purported actions relating to Lisa McPherson, a Scientologist who died and
whose funeral was in Texas, and an investigation of Alan Walters, a former
Scientologist in Texas. None of these confer general jurisdiction in Texas.
a.

RTC’s Website

Mrs. Rathbun’s website allegations fall into two categories: (1) a statement
that “David Miscavige personally spearheaded the creation and opening of many of
these new Churches, including … Church of Scientology of Dallas, Texas,”
accompanied by photographs of Mr. Miscavige in Texas during the Church
opening; and (2) the website’s “interactive” component, which allows viewers to
submit reports to RTC.
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The Dallas allegations add nothing to the jurisdictional analysis.

Mr.

Miscavige admits that he was in Texas to officiate the opening of the Dallas
church—the website confirms what his declaration already states. Nor is it a basis
for general jurisdiction, which requires continuous and systematic contacts so
substantial that the defendants are “essentially at home” in the forum.
Mrs. Rathbun also alleges that general jurisdiction is proper because of
RTC’s “highly interactive” website. She asserts that “it is . . . constitutionally
permissible to exercise personal jurisdiction over someone who conducts activity
over the Internet,” and that “the nature and quality of Internet contacts should be
evaluated on a ‘sliding scale’.” (MR243.) Mrs. Rathbun attached website excerpts
that she believes support jurisdiction over Mr. Miscavige. The site includes an
electronic report form, which allows the one-way transmission of information from
a reader to RTC. As the site explains, many Scientologists use the form to send
reports to RTC via the Internet. Other than an automated “thank you” message,
RTC does not communicate back to the user. Mrs. Rathbun alleges that the report
form “specifically includes a box directed to residents of Texas.” What she is
referring to is a space for users to indicate the state in which they live. All fifty
states are included, as are 240 countries.
Although the Texas Supreme Court has not yet addressed the issue, several
Texas appellate courts analyze Internet contacts based on the framework
44

established in Zippo Manufacturing Co. v. Zippo Dot Com, Inc., 952 F. Supp.
1119, 1124 (W.D. Pa. 1997). 22 Websites are evaluated on a sliding scale. Zippo,
952 F. Supp. at 1124. At one end of the spectrum are websites that permit the
defendant to transact business over the Internet, such as “enter[ing] into contracts
with residents of a foreign jurisdiction that involve the knowing and repeated
transmission of computer files over the Internet.” Id. At the other end are passive
websites, where a defendant has simply posted information that is accessible to
users in foreign jurisdictions. Id. “[T]he exercise of jurisdiction is determined by
examining the level of interactivity and commercial nature of the exchange of
information that occurs on the Web site.” Id.
But Zippo’s test is inapplicable to general jurisdiction, and Mrs. Rathbun’s
contrary argument reflects confusion about the sliding scale analysis and general
jurisdiction—confusion shared by some Texas appellate courts. See, e.g., Charles
W. “Rocky” Rhodes, Rethinking Personal Jurisdiction Over the World-Wide Web,
THE ADVOCATE (Fall 2010), at *53 (observing that “Zippo itself illustrates the error
of the Texas appellate courts in extending the Internet sliding scale to cover
general jurisdiction”).

22

See, e.g., Waterman S.S. Corp. v. Ruiz, 355 S.W.3d 387, 412 (Tex. App.—Houston [1st Dist.]
2011, pet. denied); All Star Enters. v. Buchanan, 298 S.W.3d 404, 426-27 (Tex. App.—Houston
[14th Dist.] 2009, no pet.); Michel v. Rocket Eng’g Corp., 45 S.W.3d 658, 677 (Tex. App.—Fort
Worth 2001, no pet.); Daimler-Benz A.G. v. Olson, 21 S.W.3d 707, 725 (Tex. App.—Austin
2000, pet. dism’d w.o.j.).
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But even assuming the test were applicable, RTC’s website falls at the
passive end of the scale and cannot form a basis for general jurisdiction. See 4A
FEDERAL PRACTICE AND PROCEDURE § 1073.1 (3d ed. 2013) (observing that even
“‘interactive’ websites will not rise to the level of the systematic and continuous
contacts that are required for the exercise of general jurisdiction, and the same
obviously is true of a defendant’s activities on its ‘passive’ websites”). Mrs.
Rathbun argues that the complaint form makes RTC’s website “highly interactive.”
But forms like RTC’s are not interactive; they merely create a one-way street of
information from viewers to RTC. Texas courts have uniformly held that such
sites are passive, not interactive, and do not support the exercise of personal
jurisdiction. See, e.g., Waterman S.S. Corp. v. Ruiz, 355 S.W.3d 387, 412 (Tex.
App.—Houston [1st Dist.] 2011, pet. denied); Jackson v. Hoffman, 312 S.W.3d
146, 154-55 (Tex. App.—Houston [14th Dist.] 2010, no pet.); Michel v. Rocket
Eng’g Corp., 45 S.W.3d 658, 678 (Tex. App.—Fort Worth 2001, no pet.).
b.

Sheriff’s report

As another basis for general jurisdiction, Mrs. Rathbun points to a portion of
an unsigned, undated, and unauthenticated report from the Riverside County,
California sheriff’s office relating to a complaint made by Warren McShane. The
report asserts that Mr. McShane told the Sheriff that “RTC had previously
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contracted with a private security firm in the State of Texas to monitor Mr.
Rathbun’s activities.”
Even if this were true—something Mr. McShane has denied—it does not
reflect a contact between Mr. Miscavige and Texas, nor would it establish general
jurisdiction over Mr. Miscavige or RTC in Texas. See PHC-Minden, 235 S.W.3d
at 168 (noting that general jurisdiction is “dispute-blind”). It is not the kind of
continuous, systematic, and substantial contact with the forum that is required for
such a finding. Moreover, there is no reason to believe that Mr. Miscavige would
have knowledge that is unique or superior to Mr. McShane, the one who was
involved in the report and who has already testified to, and been cross-examined
on, its contents.
c.

Lisa McPherson and Alan Walters

Finally, Mrs. Rathbun points to RTC’s 2002 lawsuit against Dell Liebrich, a
Texas resident, and the Estate of Lisa McPherson in federal district court in Texas,
a suit that was ultimately dismissed. (MR121 at ¶4.) Mrs. Rathbun alleges that
Mr. Miscavige ordered Mr. Rathbun to have Monty Drake obtain information on
Ms. McPherson’s family and that Mr. Rathbun also gave Mr. Miscavige several
reports concerning CSI’s multiyear investigation of Alan Walters, a former
Scientologist in Texas. (MR249-250 at ¶35.) She also alleges that Mr. Miscavige
ordered Mr. Rathbun to send a Scientologist and an OSA staff member to approach
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Ms. McPherson’s mother in Texas and attempt to settle matters. (Id. MR250-51 at
¶¶37, 38.)
Even assuming all of this were true, it falls far short of the substantial,
continuous, and systematic contacts required for general jurisdiction. The United
States Supreme Court recently explained how difficult it is to prove general
jurisdiction, and how pervasive a defendant’s contacts must be to justify exercising
jurisdiction under such a theory. See Daimler AG v. Bauman, 134 S.Ct. 746, __
U.S. __ (Jan. 14, 2014). The Court has “declined to stretch general jurisdiction
beyond limits traditionally recognized,” and it explained that approving the
exercise of general jurisdiction in every State in which a corporation “engages in a
substantial, continuous, and systematic course of business” is “unacceptably
grasping.” Id. at 757, 761. Accordingly, the appropriate inquiry is “not whether a
foreign corporation’s in-forum contacts can be said to be in some sense
‘continuous and systematic,’ it is whether that corporation’s affiliations with the
State are so ‘continuous and systematic’ as to render [it] essentially at home in the
forum State.” Id. at 761 (emphasis added).
Just a week ago, the Second Circuit—closely following the Daimler and
Goodyear decisions—issued mandamus relief to vacate the district court’s
“patently erroneous” denial of the Roman Catholic Diocese of Albany, New
York’s motion to dismiss for lack of personal jurisdiction on a general jurisdiction
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theory. In re Roman Catholic Diocese of Albany, N.Y., No. 13-4736-CV, 2014 WL
485948 (2d Cir. Feb. 7, 2014). The court emphasized that the diocese is a special
act corporation of New York with its principal place of business in New York; its
operations are in New York; it does not own real property in Vermont; and it does
not maintain an office or any bank accounts in Vermont. Id. at *6. That is, like
RTC, the diocese only conducted business in its home state. And the Second
Circuit rejected the district court’s reliance on the fact that (i) one of the diocese’s
priests conducted weekly mass in Vermont for seven years and (ii) 13 other
diocese priests over ten years performed worship services in Vermont because
these “occasional “activities” were insufficient to establish “continuous and
systematic” contacts to render the diocese “at home” in Vermont. Id. at *8.
Even if all of the alleged contacts here—the Rathbun investigation, the
website, the sheriff’s report, and the Lisa McPherson and Alan Walters matters—
are aggregated and imputed to Mr. Miscavige and RTC, they hardly are so
continuous and systematic as to render Mr. Miscavige and RTC “essentially at
home” in Texas. In re Roman Catholic Diocese of Albany, N.Y., 2014 WL 485948,
at *8 (holding that occasional activities of a Roman Catholic diocese’s priests were
insufficient to establish that the diocese was “at home” in the forum state). The
United States Supreme Court has rejected general jurisdiction in a case with more
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significant Texas contacts than these. See Helicopteros Nacionales de Colombia,
S.A. v. Hall, 466 U.S. 408 (1984).
III.

The trial court violated the First Amendment’s free-exercise clause by
compelling Mr. Miscavige’s deposition.
The First Amendment to the United States Constitution—applicable to the

states through the Fourteenth Amendment—bars government action that prohibits
the free exercise of religion. U.S. CONST. AMEND. I; see Cantwell v. Connecticut,
310 U.S. 296, 303 (1940). “The First Amendment’s limitations on government
extend to its judicial … branch.” Westbrook v. Penley, 231 S.W.3d 389, 395 (Tex.
2007); see also Kreshik v. Saint Nicholas Cathedral, 363 U.S. 190, 191 (1960).
The free-exercise clause restrains the government from “encroaching on the
church’s ability to manage its internal affairs.” See Westbrook, 231 S.W.3d at 395.
Religious organizations are thus protected “from secular control or manipulation
…[and retain] power to decide for themselves, free from state interference, matters
of church government.” Kedroff v. St. Nicholas Cathedral, 344 U.S. 94, 116
(1952).
The Supreme Court of Texas recently reaffirmed these constitutional
principles in a property-ownership dispute between a local Episcopal Church and
the Episcopal Church of the United States, observing that courts must “defer[] to
religious entities’ decisions on ecclesiastical and church polity questions” and
explaining that “civil courts [are precluded] from inquiring into matters concerning
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‘theological controversy, church discipline, ecclesiastical government, or the
conformity of the members of a church to the standard of morals required of
them.’” Masterson v. Diocese of Northwest Tex., No. 11-0332, 2013 WL 4608632,
*1, 6 (Tex. Aug. 30. 2013) (adopting the “neutral principles” approach to resolve
property-ownership disputes involving religious organizations) (quoting Serbian E.
Orthodox Diocese v. Milivojevich, 426 U.S. 696, 713-14 (1976); id. at *18 (same)
(Boyd, J., concurring); id. at *19, 20-21 (agreeing with the Court that courts lack
jurisdiction over matters of church polity because those are ecclesiastical issues)
(Lehrmann, J., dissenting). Courts must act with special care to avoid intruding
“upon matters of church governance.” Westbrook, 231 S.W.3d at 397. In ordering
Mr. Miscavige’s deposition, the trial court crossed this line, striking at the heart of
the Scientology religion’s autonomy.
A.

Subjecting Mr. Miscavige to a deposition impermissibly
entangles the Court in religious governance and structure.

The jurisdictional theories Plaintiff has invoked here require an invasive
inquiry into Scientology’s structure, governance, and internal affairs. Mandating a
deposition that will pry into—and pass judgment on—religious governance clashes
with the religious autonomy the free exercise clause protects. See Kedroff v. St.
Nicholas Cathedral, 344 U.S. 94, 116 (1952).
Because the Plaintiff has resorted to imputed theories of jurisdiction, she
asks the trial court to scrutinize the religion’s corporate governance and structure.
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(MR1884 at ¶41.) Even if this type of jurisdictional veil-piercing were viable in a
religious context,23 discovery into whether Mr. Miscavige controls and makes
decisions for other Scientology entities would impermissibly involve the courts in
internal church-governance issues. Westbrook, 231 S.W.3d at 397. Subjecting Mr.
Miscavige to a deposition based on Plaintiff’s alter-ego theory strips the religion of
its “power to decide …, free from state interference, matters of church
government.” Kedroff, 344 U.S. at 116; Westbrook, 231 S.W.3d at 395.
Compelling Mr. Miscavige to sit for an intrusive inquiry into the religion’s
governance and structure violates the principle that religious organizations “must
be free to decide for themselves, free from state interference, matters which pertain
to church government….” See Natal v. Christian & Missionary Alliance, 878 F.2d
1575, 1577 (1st Cir. 1989). Courts may not inquire into “matters of discipline,
faith, internal organization, or ecclesiastical rule, custom, or law.” Serbian E.
Orthodox Diocese, 426 U.S. at 713 (emphasis added). Allowing Plaintiff to “probe
deeply … into the allocation of power” of the religion violates the First
Amendment’s free-exercise clause “in much the same manner as civil
determination of religious doctrine.” Md. & Va. Eldership of Churches of God v.
The Church of God at Sharpsburg, 396 U.S. 367, 369 (1970) (Brennan, J.,
concurring); see also Serbian Eastern Orthodox Diocese, 426 U.S. at 698.
23

See supra, at note 19.
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Because of the nature of the alter-ego doctrine, this deposition would also require
the courts to judge the fairness of Scientology’s governance structure.

SSP

Partners v. Gladstrong Invs. Corp., 275 S.W.3d 444, 455 (Tex. 2008)
(emphasizing that alter ego or any similar veil-piercing doctrine requires a showing
that failure to do so would result in substantial unfairness and injustice).
The court-ordered deposition of Mr. Miscavige goes well beyond the
application of “neutral principles of law” based on “objective, well-established
concepts,” “completely secular in operation.” See Jones v. Wolf, 443 U.S. 595,
602, 603 (1979). Mrs. Rathbun aims to “probe deeply” into religious structure and
redefine that structure contrary to the jurisdictional record and in violation of the
First Amendment’s core religious-autonomy principles.

See Kedroff v. St.

Nicholas Cathedral, 344 U.S. 94, 116 (1952); see also Md. & Va. Churches, 396
U.S. at 369 (Brennan, J., concurring).
This is so because of the particular theory of jurisdiction Plaintiff asserts
here.

She attacks Mr. Miscavige’s purely ecclesiastical and spiritual role to

establish that because of his religious influence, he must also have absolute
management authority. (See MR1878-1884.) Stated differently, Plaintiff attempts
to recast Mr. Miscavige as the chief administrator of the Scientology religion. As a
result, Mr. Miscavige could be compelled to answer for each and every act of the
Scientology religion simply because of his exclusively ecclesiastical role—a
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substantial and unjustified burden on Mr. Miscavige and the entire religion that
unnecessarily distracts from Mr. Miscavige’s core mission to promote his faith.
Ecclesiastical control over religious doctrine cannot be used to establish alter ego
liability over Mr. Miscavige and such control certainly cannot be used to establish
jurisdiction. See, e.g., Taeger v. Catholic Family & Cmty. Servs., 995 P.2d 721,
733-35 (Ariz Ct. App. 1999) (alter ego not established because “to the extent that
the Bishop exercised control over [the Catholic adoption agency], it was
ecclesiastical in nature and not substantive control over [the agency’s] business
operations.”).
Mrs. Rathbun treats Mr. Miscavige’s ecclesiastical authority as equivalent to
corporate control, and corporate control as destroying corporate integrity. Under
her theory, Mr. Miscavige personally will be responsible for all acts of every
Scientology church, based purely on his role as leader of the religion. No court,
consistent with the Constitution, can impose that kind of burden on religious
leadership.
B.

The deposition will result in a deep inquiry into the merits of
Plaintiff’s claims violating the ecclesiastical abstention doctrine.

In deciding whether a court has personal jurisdiction, the focus is on
“jurisdictional facts”—not the merits. Weldon–Francke v. Fisher, 237 S.W.3d
789, 792 (Tex. App.—Houston [14th Dist.] 2007, no pet).

But the discovery

Plaintiff seeks by deposing Mr. Miscavige relates to the merits of the case, not any
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contacts with Texas. Merits discovery—in the guise of jurisdictional discovery—
that implicates Scientology’s authority to enforce the orthodoxy of its religious
beliefs, scripture, and practices impermissibly entangles the government in
religious matters in violation of the free-exercise clause. E.g., Lemon v. Kurtzman,
403 U.S. 602, 613 (1971).
In moving for a second continuance of the special-appearance hearing,
Plaintiff blurred the line between jurisdictional facts (i.e., contacts with Texas) and
the merits, asserting Mr. Miscavige should be required to testify about his alleged
“involvement in the particular facts and circumstances of this case.” (MR1500 at
¶5.)24 Indeed, the trial court provided no limitations on the scope of the deposition
other than to say the deposition was to take place on the “jurisdictional issues
herein.” (MR2599.) The trial court’s order thus opens the door to a wide-ranging
inquiry that goes well beyond whether Mr. Miscavige and RTC have sufficient
contacts with Texas to confer jurisdiction. These merits questions are not properly
considered at the jurisdictional phase of the case. See Michiana, 168 S.W.3d at
790 (permitting jurisdiction because a defendant is found to have committed a tort
“confuses the roles of judge and jury by equating the jurisdictional inquiry with the
underlying merits”).

24

Plaintiff’s live petition and special-appearance response attempt to litigate jurisdiction on the
basis of the merits as well. (See MR236-37, 245-46; MR1879 at ¶27.)
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Deposing Mr. Miscavige about the “facts and circumstances” of the case
entangles the courts in religious matters that fall squarely within the ecclesiastical
abstention doctrine. Grounded in the free-exercise clause, this rule prohibits civil
courts from deciding “issues of religious doctrine” and “purely ecclesiastical”
matters like discipline, government, and members’ conformance to moral
standards. Pleasant Glade Assembly of God v. Schubert, 264 S.W.3d 1, 12 (Tex.
2008) (dismissing claim challenging the practice of “laying hands” on a church
member for violating church’s free-exercise rights); Williams v. Gleason, 26
S.W.3d 54, 58 (Tex. App.—Houston [14th Dist.] 2000, pet. denied) (declining to
consider suit involving the discipline of a church member); Becker v. Clardy, No.
03-10-CV-00376-CV, 2011 WL 6756999, * 3-5 (Tex. App.—Austin Dec. 22,
2011, pet. denied) (dismissing defamation claims brought against parochial
school).
Plaintiff’s broad jurisdictional theory coupled with the trial court’s order
allows her to delve into church doctrine and religious-based conduct. This is a
religious dispute in which Plaintiff has asserted claims about the conduct of
Scientologists and CSI-retained investigators related to Mr. Rathbun’s public battle
with the Church and the Rathbuns’ attempts to co-opt and profit from trademarkprotected Scientology materials. These religious activities flow from core tenets of
the Scientology religion—steadfast protection of its scripture and rigorous
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enforcement of the orthodoxy of the religion.

The discovery ordered here

interferes with the religion’s freedom to enforce the orthodoxy of its beliefs and to
address practices by the Rathbuns that are directly at odds with Church teachings.
See Westbrook, 231 S.W.3d at 397-98 (free-exercise clause bars litigation of
claims related to shunning of former members); see also Paul v. Watchtower Bible
& Tract Society of New York, Inc., 819 F.2d 875, 883 (9th Cir. 1987) (First
Amendment protection extends to “shunning” of former members).
IV.

If the deposition goes forward, Mr. Miscavige and RTC lack an
adequate appellate remedy.
Relators have no adequate remedy by appeal if the deposition is allowed to

go forward. See Alcatel, 11 S.W.3d at 175 (holding that trial court abused its
discretion in ordering apex deposition, making mandamus relief appropriate); In re
Bush, 287 S.W.3d 899, 905 (Tex. App.—Dallas 2009, orig. proceeding)
(conditionally granting mandamus relief to require trial court to vacate order
compelling depositions of President George W. Bush and Mrs. Laura Bush); cf.
Gen. Motors Corp. v. Gayle, 951 S.W.2d 469 (Tex. 1997) (reviewing continuance
order on mandamus review because Court was already remedying crash-test order
by mandamus). When an appellate court would be unable to cure a trial court’s
discovery error, a party lacks an adequate remedy by appeal. In re Kuntz, 124
S.W.3d 179, 181 (Tex. 2003); see also In re Wolfe, 341 S.W.3d 932, 933 (Tex.
2011) (per curiam). As the Supreme Court has observed, a deposition “cannot be
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‘untaken’” and the error remedied on appeal. In re Jorden, 249 S.W.3d 416, 41920 (Tex. 2008).
Moreover, an appeal is inadequate to “protect the rights of religious
organizations when there are important issues relating to constitutional protections
afforded by the First Amendment.” In re Godwin, 293 S.W.3d 742, 747 (Tex.
App.—San Antonio 2009, orig. proceeding) (holding that mandamus was justified
because case presented important issues relating to “First Amendment right to the
free exercise of religion”).

Thus, “[w]hen a discovery order violates First

Amendment rights, the party seeking mandamus generally has no adequate remedy
by appeal.” In re Bay Area Citizens Against Lawsuit Abuse, 982 S.W.2d 371, 375
(Tex. 1998); see also Tilton v. Moyé, 869 S.W.2d 955, 958 (Tex. 1994) (orig.
proceeding).
CONCLUSION AND PRAYER
This Court should grant the mandamus petition and order the trial court to
(1) vacate its order granting continuance and discovery on jurisdiction; and (2)
conduct a hearing on the special appearances.
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Order Granting Continuance and Discovery on Jurisdiction, Dec. 13,
2013 (MR2599)
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Order on Motion to Reconsider, Feb. 3, 2014 (MR5009-5010)
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U.S. CONST. amend. I

NO. C2013-1082B
MONIQUE RATHBUN
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§
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§
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IN THE DISTRICT COURT
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On December 11, 2013, Mrs. Rathbun's Motion to Compel Discovery and for
Continuance of Special Appearance Hearing came on for hearing. The Court reviewed the
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pleadings and evidence on file, and heard arguments of counsel. After careful consideration, the

A

Court finds that the motion is merit~rious and should be granted to allow additional time,.(or.
?0/1-l1CJ>i.f fr 711£ CW,J
e:_tv:)1~ lJV
jurisdictional discovery. The depositions, declarations, and other evidence -'He herein indicate

I\
that further discovery is reasonably calculated to lead to additional jurisdictional facts concerning
the nature and extent of the specially appearing Defendants' contacts with Texas.
It is, therefore, ORDERED that the hearing on the special appearance of David
Miscavige and Religious Technology Center ("RTC") is continued from its present setting.
It is, further, ORDERED that the Defendant, David Miscavige, shall appear for

deposition on the jurisdictional issues herei~ i,;uT NtT {;tl=i•~
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ORDER GRANTING CONTINUANCE AND DISCOVERY ON JURISDICTION
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Signed this _ _ __
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CAUSE NO. C2013-1082B
MONIQUE RATHBUN,
PLAINTIFF

v.
DAVID MISCAVIGE, RELIGIOUS
TECHNOLOGY CENTER, CHURCH
OF SCIENTOLOGY INTERNATIONAL,
STEVEN GREGORY SLOAT, MONTY DRAKE,
DAVE LUBOW A/KIADAVIDJ.Lueow,AND
ED BRYAN,
DEFENDANTS
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207TH JUDICIAL DISTRICT

COMAL COUNTY, TEXAS

ORDER ON MOTION TO RECONSIDER

On January 22, 2014, came on to be heard Defendants David Miscavige's and Religious
Technology Center's Motion for Clarification and to Reconsider Order Granting Continuance
and Discovery on Jurisdiction in the above-caption matter (the "Motion"). After considering the
Motion, the response, the briefing on and evidence admitted at the December 13, 2013 hearing
on Plaintiffs Motion to Compel Discovery and for Continuance of Special Appearance, and the
evidence admitted at the January 22, 2014 hearing on the Motion, the Court rules as follows:
In response to that portion of the Motion seeking clarification with respect to those
evidentiary matters considered by the Court in making its ruling, the Court clarifies the order to
state that the Court did not consider any evidence that was not filed of record in this cause or
admitted into evidence at the hearings referenced above. In response to that portion of the

MR5009

Motion asking that the Court withdraw its order that Mr. Miscavige submit to a deposition on
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MR5010

U.S.C.A. Const. Amend. I-Full Text

Page 1

United States Code Annotated Currentness
Constitution of the United States
Annotated
Amendment I. Freedom of Religion, Speech and Press; Peaceful Assemblage; Petition of Grievances
(Refs & Annos)
Amendment I. Freedom of Religion, Speech and Press; Peaceful Assemblage; Petition of
Grievances
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition
the Government for a redress of grievances.
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